
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT NEW YORK 

•••••••• ••••••• •• •••••••••••••• •••••• • ••••••••• .. .•••••.. •• ••• JI. 

MARK LEYSE, individually and on behalf of all 
others similarly situated, 

Plaintiff, 

- against -

LIFETIME ENTERTAINMENT SERVICES, 
LLC, 

Defendant. 

... . ·········· ..... ...... ···· •········ ................. . ...... x 

No. 13-cv-5794 (AKH) 

DECLARATION OF TRACY BARRETT POWELL 

Pursuant to 28 U.S.C. § 1746, I, TRACY BARRETT POWELL, declare and state as 

follows: 

I. I am Vice President, Distribution Marketing at A&E Television Networks, LLC 

("AETN"). AETN is a global entertainment media company with ten distinctive cable television 

channels including Lifetime®. AETN officially acquired Lifetime® as of September 15, 2009 as 

part of its acquisition of defendant Lifetime Entertairunent Services, LLC ("Lifetime" or 

"Defendant"). ! submit this declaration in support of Defendant's motion for summary 

judgment. lhis declaration is based on personal knowledge and/or information supplied by 

persons employed by AETN. 

2. l held the position of Vice President, Distribution Marketing for Lifetime at all 

times relevant to the events at issue in this lawsuit. My responsibilities at that time included, 

among others, creating and executing partnerships with Lifetime's cable distributors in order to 

publicize Lifetime's programming. 



3. On August 20, 2009, Season 6 of "Project Runway" began airing on the Lifetime 

channel after having been telecast on the Bravo channel. for its five previous seasons. [See Ex. 

AA].1 At approximately the same time, on August 19, 2009, Time Warner Cable moved 

Lifetime from Lifetime's long-held position at Channel 12 to Channel 62 on the Time Warner 

Cable channel line-up (the "Channel Change"). [See Ex. AA]. The Channel Change impacted 

Time Warner Cable customers in New York City. 

4. In approximately July 2009, in anticipation of the impending Channel Change and 

the scheduled Season 6 premiere of"Project Runway," Lifetime employees from various 

departments (including distribution, marketing, and publicity) began thinking about various ways 

to notify Time Warner Cable customers about the show's move from Bravo to Lifetime and the 

planned Channel Change. [See Ex. AA). The ideas we batted around were aimed towards 

apprising customers of the Channel Change; they were not designed or meant to market 

Lifetime. 

5. Lifetime considered numerous methods to inform its viewers about the Channel 

Change, including emails to registered users of Lifetime.com who were in the New York City 

\ 

footprint for Time Warner Cable; a "crawl" on Time Warner Cable Channel 12 updating viewers 

that Lifetime had moved to Channel 62; television commercials informing Time Warner Cable 

viewers of the Channel Change; an "on hold" message that Time Warner Cable viewers would 

hear while waiting on the telephone for customer service from Time Warner Cable; and a point 

of purchase display at Time Warner retail locations. [Ex. Z; Ex. BB]. 

6. Among the methods ultimately decided upon to notify Time Warner Cable 

customers in New York City of the Channel Change was a voice broadcast recorded by Tim 

1 Citations in the form of "Ex._" refer to exhibits to the Declaration of Sharon L. Schneier, 
dated May 15, 2015. 
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. 
' elephone message. [Ex.' AA; Ex. CC; Ex. DD]. _ , ·· ! 

'l . ' . ' . ~ . . . 
I { Li~•tm:e. r shed 1tl, out 0 ~!"l~ w, amer Cable. CUS\omers in New y clrk Cify 

cJu~ those cu~i~'xt~rs ~e~~~~:ci by th~ ciJa!et Change. ' " · · ~ ,. t 
t I 

8. Time Warner Cable PJOvided LifeJime vvith a list of zip codes which reflected the 
. I • 

:~~ ~\hin N~ ~~rk ~'.ty :~~c~]ime.r~·', Ca6,le provided ~:,rvice, so that an 47' .. I · J. ;; 
pp~pppate list of ~~ephqne nu~l;>ers for caijle househo/ds in those zip codes could be secured.[ ! 

!j,,.. ' , I ~ f See Ex. EE]. ~·f· - [ , 

I I 

9. I arranged.:\Vith Todd Hatley ("Hatley") of OnCall Interactive to facilitate the 

·' ~li~ery of the teleptione '4~~&e.; iss~C iiiithis·litigat\on. I had p~jo;,.ly work~d with Hatl~ · i 
, . ~ . I ' . . J 

or four years (from 2004 to 2008) at a marketing firm and knew that he was familiar with voice 

roadcasting campaigns. ~ i. 
l : t 

~ , . . "' 
.. '' lO. I fo~ard~ i~"}.Iatley the IJst 6fNew Yo~k City zip cod~s furnished by Time 

.. j I)!' ,. , 
I I 

amt:r Cable and directed him to obtain telephone numbers for cable households in those zip 

dodes. Lifetime did not receive a copy of the list of telephone numbers to which OnCall · 

ttedict~7e (or an •;~ty o~ be1!"~ ~f p ncall \nteracti ve) placed calls. It js my understanding th!t 

te calls: were place~ in acc-0rdari~e \~ith the requirements of the "Do-Not Call" registry ~d all : 

rlicable laws. I . 

J>. tf-i 1.1. The s~ript lor the ~O s~~,nd call was created in-house by Lifetime employ,ees in 

.f;;/ \ cord~c with clh·!~tion~ l pro.tideJ.\ex. P]. · ~ · · . .. 
l 
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'1 • . i • I ' I 

, L . 0 1 : 

12. ' Other than the complhlnt ·n ~is cas , L~fe1ime 4idibot1receive any complaints 
' ! 'I: i: ; ; . i ': : I . :1 j ·, ; 1;! i[: ; i ! : ! 

b th Ch - LU I cu I ' ' I t.. . . ! I b . 'I " th' :·1· . 1 .. I • I ' I a out e , ~f1 ;11angeite ep:1onT mefsag, at i:ssue ln ; 1s i rt1g~t•9r1 I i : 
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i3. ! li1 July and Au~ust 2009, I held a similar positi~n for Lffetim~ as I do nowl ~ 

' I . I I I I I 
part ofpiy duties and responsibilitieJ in 2009, I was responsible for the distribution and I I 

• I • I ! I I i 
promo~on of r e Lifetime ch.Imel '4th, among others, v.lnouJ prosfuning distributors1 

. I d· 1 bf 'd ii T' I w c bl I l I I me u mg ca e prov1 ers sucu as 1me amer a e. I 1 : • 
~ ! ' • I 

I i I l i I i ! 
4. 1 Lifetime, LMN, and LRW were distributed in Manhattan, Brooklyn, Quee~s, I ' l ' I I 

Bronx and Staten Island by Time Warner Cable in 2009. 
1

The Lifeti~d channel was also i I 
I '. I I I 

available in 2009 in New York City ~o customers of other: combeting 1t~levision programnkg~ ! 
; ' ; I I ! I I I l ! 

providers, including cable (such as RCN and Cablevision), satellite (such as DirecTV and ,Di~h), ; 
• ' I : I 

I l . ! : j 
or through tel~vision service provided by a telephone co~pany,<such. as Verizon's FIOS sfrv,ce)j· 

I : I I t I I 
Time Warner ~hie competed with these distributors at ~e time, but Time Warner Cable'f I l 

• 1 1 r 1 1 r , : 
! l ' • t 

penetration throughout the city was far deeper than their$. (For example, Verizon's FIOS ~ervice 
. . i · · i I i 
I I j I 

only provided limited service in the five boroughs having obtained a television franchise fpr the : 
I I • . i I I I 
I : I ' . . 

first time in 2008.) ln 2009, Time Warner Cable was the ~redominan.t _provider of subscri@tiop i 
, l : l · i I 1 I 

.televisidn service in New York Citv. ' . ! ! ~ i i
1 ~ I ' I I : 

S. :While many Americans grew up with free ~ccess to television programming o~er ! 
I i ' . 1 : I I . . . 

. I 1 l 
the broadcast airwaves, the television viewing landscape has changed dramatically over the past ; 

I . ' ' l '. : 
20 years. The vast majority of Americans receive their television prog1il:lrnming nowadays!by I 

' I r•• l ' 
I : • I : I 

subscrib[ng to, .and paying, eitqer a cable or telephone conwanri or sa~ellite provider. The ! 
. I ' ! I . ' 

content t ey re~eive through slch subscriptions includes bpth c~ble-onlr channels, such af Brfvoj 

. I I 
and Lifr~imt>, and broadcast channels 

1
such as ABC, CBS, NBC~ and I;QX. The Nielsen , I I 

I i ' I . I 
Company, a r(;.'1earch organization th13:t monitors people's t~levi~ion vie.Wing habits, report ~ th4t 

in 2003, ~nly 1 r% of America~ televi.Sion households a~sed r•ir ~Jbvision rrogramm ;~g i 
over the ~irv:rn;es, while 84% paid fol! their television pro$ram~ing. J3y 201 2, cmly 9% o4 I 
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Arr.l!r'.can tdevisi.qn hc,meholds r::ceived thc:ir televisior. r rogramminf; over the ::.irwaves; the 
: ' I . • . 

!;rem~ini ng ~·I% su~pscri.J:.c·~ to pa id television~ [See' Ex.' Y] 1
, 

! i ; : 

• ! 

u. Becsus~ '" least 9 i :to of all teievisi::in hot ~<::holds now pay a rnontitJy subscription 
l ~ I 

I • 

fee to ::cces3 te l 1;~vision (broadcast and cable channels), h i s~no longer true that br.:-1adcast 
I ' ; I , i : 
1tele vis:<'n i:. free t~ all, while cable television cost5 mon.;:y . Instead, most viewer~ pay for both 

broadci':it c11 1d cabh~ telcYision. 

7. Lochl brocidcast stati.ons (or tt~e networks lh:it own them in the c~~ of th~se local 

stations that are ov.ned ard oper.:lted by one of the networks.) charge cable operat·JTS 

retrnnsrniss ion foes. Th est: are the fees that cable companie':, pay for the right to cnrry the 

broadca.">t channel~' telev;.>ion sign~Js. These fees are pas:.ci:I on to cable customers as part of 

their m\lllth ly si:bscriptton fees. I f a cable operator obje<:"C =: •o paying a particular broadcaster's 

retransmissi m fre. that r rnadcaste,· can refuse to allow its ::;·:gnal to be carried, as happened in 

their cc.r•iag : dispute of 21 113 wheri CBS's programming \'-dS "blacked out" for a lew weeks on 

I 
·l 

I 

I 
8 Cable cba;i nels like ~ ,ifetime simila-ly chH;p carriage fr ·! S to cabk providers for 

the righ1 lo <: 3rr)· [(·H~ir signal, wh:di fees are E~lso p:tssed ,1h 1g to cable ~,ubscriber:·, as part of 

thei r mci1th l:• subscdptiN. fees. 

'J F.mad~t sf~tions and most cable c•1anne) :; a.so both earn ad sales revenues by 

sel iiug t!· ne ~· l ot -. during tf.'lie ir progrn~s to ad,~ertisds, wl1.:,. pay for the ability to t1~ levise 

commer . . al "llll' •ui:.Cem.;:n·s during hreaks in ~he prograrr.ir.ing. (The e~:ceptions :t ;e premium, 

~)ay-cabli ch mn,~ 5: r:hat ~ "J ·'frge sep:uate subscription fees , :;u~h as HBO md Cinemax. Time 
I . ' ' 
! 

Wpmer i: abl : of L::-dd premium clw mels in 2(lo9 ana doe.: .,; today.) 
I . 

· dita~ic::~ ; i1:; the !err~ o.I:·~ ~x. _ '' 1<ifer to extjibits tp the U-:-claration of ~haron L. Schneier, 
(iale ,:J M ' l , 11

• 2n 1 5: : . ' : I ' I v ., I :· " ~ . . •! . . 
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While bl adcasters a d cable operato, now have ~milar business, models ; 

(ielying on '1 ertising les and retr smission/car+re fees in ei change for cofent), this ~as 
npt always b~e true. lie federal la that requires daple and satej.lite companies ito obtain i 

: t 

pennission to r transrni broadcast ntent was passedi in 1992. L-0cal broadcastiftg station~ did 
I . I I I . 

not begin dem ding re. ansmission bonsent fees fro~ cable systePi operators un~il the mid; 

2000s, and th~~ ees have. risen dramalically since 2008i ! I ; 
. : I . 

I I . n 2009, now, Timi Warner Cable in! New York :ity offered its; subscribe\s the 

~.hoice of sev~r l differe tly-priced pf ckages of televi~ion channels, with the least expensive 

be ing a pack~g that consisted of bro1dcast channels and a few pul;>lic, educational, 
{ I , 

i I , 
governmentaJ1 d shop~ng channelJ.J (currently called; "Starter TV"). [Ex. W). I i 

12. i either B lavo nor Li filtime was availab ie to subscri~rs of the Ieasj expensivl 
I l I : . 

Time Warner C hie pacl ge in 2009, lbut both were available in alj of the other p~kages offered 

b:r Time Warn · Cable a~ that time fo~ no additional foe above the applicable monthly 

subscription pri e. [Ex. X]. In other !vords, subscribers (in 2009 and today) paid one monthly 
: I . 

fee for which tb y got acdess to a pac!tage that includ(:d Lifetime, ~ravo and doze11s of other 
' ~ • i ! . 

l l I I I ' i 'i : ; 
c11anne s. j I i i ! ' 

t I I : 

L fetime's viewers do J ot now, and di(J ~ot in 2009, :subscribe direc~ly to Life~ime 13. I I ' I 

or AETN, or pa any fees.directly to liifetime or AETi\'. 
I . 

: 14. ... roject ~\mway," a rr lity show feat:w ing a clothi~g design competition, ha~ 

aired on the Life ime charfiel since A11gust 20, 2009. I1i is only ava~lable on Lifeti~e and is ~ot 

ain~d on broadi a t televisJr~n. Prior tot ugust 2009, it t peared on r. ravo, another r able (not 

broadcast) chann I. Whe "Project R way" moved to~he Lifetim~ channel in 2009, the : 
I '. 

channel package of cable .subscribers f ho received Lifetime, woul(I also have included Bravo, 

I 4 



i 
i 
: 
I 
~ . 

I 

i . 

subscribers wo d not have had to make any additional purchase or pay an increased 

s bscript on fee in orde r o watch "Project Runway" after the switch. 

In August 009, Lifetime was moving from its ioN:-held Channel 12 position to a 

el - Char::nel 6 - on the Time Warner Cable line-up . The channel change only 

ime Warner Ca le customers in the New York City area. The channel change 

1 incided1with the Sixth eason premiere of"Project Runway." Lifetime was concerned that 

: r wers J ho had watche the show for five previous seasons on Bravo would not know that the 

Slf ow waslnow on Chann l 62 on Lifetime, particularly since Brnvo was continuing to run 

s llasons ne through Fiv of"Project Runway" on its own cable channel. 

II 16 Time Wan er Cable and Lifetime collaborated on!strategies to inform Time 
I . 

~lamer C ble customers i bout the channel change for Lifetime. Some of those strategies were 
l 

~J<Jecuted y Time Warm~r Cable and others by Lifetime. As part Of that collaboration, Lifetime 

1-:e' ched o t to Barbara Ke ly ("Kelly"), Senior Vice President/General Manager at Time Warner 

was at that tir e in charge of Time Warner Cable fi ir the five boroughs, Westchester 

an Conn ticut. Kel l)' pr vided Lifetime with all of the zip c<1des for the areas in which their. 

subscriber lived in N~w ., ork City. [Ex. EE.] 

17. Time \\'am r Cable knew Lifetime would use th~ z\p codes in conjunction with a 

paign o deliver a pre· ecorded telephone message to Time Warner Cable customers. [See 

lty of perjury that the foregoing is true and correct. 

CUTED this __ 5 day of May, 2015, in New York, '\)ew York. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, DC 20554 

In the Matter of: ) 
) Docket No. - - --

Lifetime Entertainment Services, LLC ) 
Petition for Declaratory Ruling to Clarify ) 
Scope of Rule 64.1200(a)(3) or, in the ) 
Alternative, for Retroactive Waiver ) 

PROOF OF SERVICE 

Pursuant to Commission Rule 1.47, I hereby certify that on December 11 , 2015, I served 

Petition for Declaratory Ruling or, in the Alternative, for Retroactive Waiver filed by Lifetime 

Entertainment Services, LLC by U.S. mail on the following: 

Todd C. Bank 
Attorney at Law, PC 
119-40 Union Turnpike 
Fourth Floor 
Kew Gardens, New York 11415 
(718) 520-7125 
Counsel to Plaintiff Mark Leyse 

DWT 28537449v I 0052023-000038 

Respectfully submitted, 

Isl Peter Karanjia 
Peter Karanjia 
Adam Shoemaker 
DA VIS WRIGHT TREMAINE LLP 
1919 Pennsylvania Avenue, N.W. 
Suite 800 
Washington, D.C. 20006 
(202) 973-4200 
Fax: (202) 973-4499 
Email: peterkaranjia@dwt.com 
Email: adamshoemaker@dwt.com 

Sharon L. Schneier 
DA VIS WRIGHT TREMAINE LLP 



December 11, 2015 

DWT 28537449v I 0052023-000038 

1633 Broadway, 27th Ffloor 
New York, New York 10019 
(212) 489-8230 
Fax: (212) 489-8340 
Email: sharonschneier@dwt.com 

Attorneys for Petitioner 
Lifetime Entertairunent Services, LLC 


